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INTRODUCTION 
 

This case concerns the long-established right to access and copy public court 

records.  The trial court prohibited non-party Undisclosed LLC, a legal 

documentary podcast with millions of listeners, from copying certain court 

records—namely, the audio recordings of the pre-trial and trial proceedings in a 

closed murder case that was tried more than 15 years ago.  As the trial court 

acknowledged, these recordings are public court records pursuant to Uniform 

Superior Court Rule 21.  No court has ever sealed the transcript or audio 

recordings of these proceedings.  Moreover, neither the State of Georgia nor the 

defendant opposed Undisclosed’s request to access and copy the audio recordings, 

thus waiving any objection to such copying.  Because the records are public and 

open, Undisclosed has a well-established right under both Rule 21 and the common 

law to inspect and copy these court records.  See Green v. Drinnon, 262 Ga. 264, 

264 (1992); Atlanta Journal v. Long, 258 Ga. 410, 411 (1988); see also Nixon v. 

Warner Comm’ns, Inc., 435 U.S. 589, 597 (1978); Littlejohn v. Bic Corp., 851 F.2d 

673, 678 (3rd Cir. 1988) (access to the courts “encompasses the right of the public 

to inspect and to copy judicial records”). 

Undisclosed followed the proper procedure in the trial court to request 

copies of these court records.  This Court has approved a litigant’s use of a non-

party motion requesting access to court records under Rule 21 in at least three 
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published decisions.  In re Atlanta Journal-Constitution, 271 Ga. 436, 436 (1999); 

Savannah Coll. of Art & Design v. Sch. of Visual Arts, Inc., 270 Ga. 791, 792 

(1999); Atlanta Journal v. Long, 258 Ga. at 410.  Moreover, a Rule 21 motion that 

provides notice to all affected parties and is adjudicated by the judge presiding 

over the case in which records are sought is a fairer and more judicially efficient 

vehicle for redress than a separate civil action brought against members of the 

judicial branch who have a marginal legal interest in restricting access.  Finally, the 

State’s arguments in response are based upon a misquotation of the sub-parts of 

Rule 21, which pertain to sealing, and not seeking access to, court records.  In 

short, Undisclosed followed the proper procedure in the trial court, and this Court 

should consider the merits of this case. 

In blocking Undisclosed’s request to copy to these recordings, the trial court 

adopted a wholly unique and highly problematic interpretation of Rule 21.  

Although it concluded that the audio recordings constituted public records and that 

Undisclosed could therefore inspect them pursuant to Rule 21, the trial court held 

that Undisclosed “may NOT duplicate, record or copy these tapes/recordings in 

any form or format.”  Order Permitting Access to Trial Recordings But Denying 

Request for Copies of Back-Up Recordings at 2 (hereinafter “Order”).  The trial 

court provided no justification for this unprecedented restriction.  The trial court’s 

blanket prohibition on copying—which would equally apply to any court record—
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is an affront to the fundamental purpose of open courts, which this Court has long 

recognized: “Public access protects litigants both present and future, because 

justice faces its gravest threat when courts dispense it secretly.” Atlanta Journal, 

258 Ga. at 411.  

As many courts around the country have held, a right to inspect documents 

without a corresponding right to copy those documents is hollow and essentially 

meaningless.  See infra Sec. III.A.  The real value of open court records lies in the 

public’s ability to copy and disseminate those records to share in public discussion, 

to use in other proceedings, to petition for redress, or to otherwise ensure 

transparency and accountability in their public institutions.  A prohibition on 

copying a court record impermissibly chills the public’s ability to scrutinize and 

oversee the judicial branch and discover the truth about our State’s administration 

of justice.  

Undisclosed respectfully requests that this court amend or reverse the trial 

court’s order and allow Undisclosed to copy the recordings. 

JURISDICTIONAL STATEMENT 
 

The Superior Court of Floyd County entered an order pursuant to Rule 21 on 

October 28, 2016.  This Court granted Non-Party Undisclosed LLC’s application 

for appeal of that order on December 9, 2016, and the notice of appeal was timely 

filed on December 19, 2016.  The Supreme Court, rather than the Court of 
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Appeals, has jurisdiction over this appeal in accordance with Uniform Superior 

Court Rule 21.5 and Article VI, Section VI, Paragraph IV of the Georgia 

Constitution.  

STATEMENT OF FACTS AND PROCEDURAL HISTORY 
 

Undisclosed LLC is a Delaware corporation that produces the well-known 

podcast “Undisclosed.”  Since the podcast’s debut in 2015, Undisclosed episodes 

have been listened to more than 120 million times.  Undisclosed LLC’s Request 

for Expedited Treatment, State v. Watkins, Case No. S17-0563, Dkt. 2, Ex. A at ¶ 

10.  Season One of Undisclosed focused on the case of Adnan Syed, picking up 

where the hit podcast “Serial” left off and bringing a unique legal perspective to 

Mr. Syed’s case.  Id. at ¶ 2.  Season Two of Undisclosed, which debuted on July 

11, 2016, focused on the case of Joseph Watkins.  Id. at ¶ 3.  Mr. Watkins was 

convicted of the murder of Isaac Dawkins in 2001 following a trial in the Floyd 

County Superior Court.  In total, Undisclosed produced 24 episodes, following the 

case from the early days of the police investigation through Mr. Watkins’s habeas 

corpus petitions. 

Undisclosed began investigating Mr. Watkins’s case in December 2015.  Id.  

As part of the investigation, Undisclosed sought to copy the court-recorded audio 

of several proceedings in Mr. Watkins’s case.  Id. at ¶ 4.  These proceedings were 

recorded on 4-track audio cassettes, which are in the possession of the Floyd 
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County Superior Court clerk.  Id.  During the investigation, Mr. Watkins’s 

attorney, Clare Gilbert, made arrangements with the Superior Court to copy those 

recordings.  Id. at ¶ 5.  When Ms. Gilbert initially attempted to do so, she did not 

have the proper equipment to copy a 4-track tape.  Id.  When she returned with the 

proper equipment, however, the court informed Ms. Gilbert that she no longer had 

permission to copy the tapes.  Id. at ¶ 5. 

Undisclosed then filed an open records request seeking the tape recordings.  

The request was denied, and the Court instructed Undisclosed to file a motion 

requesting access to the recordings.  Id. at ¶ 8.  Undisclosed retained counsel, and 

on September 16, 2016, it filed a motion seeking access to recordings of three 

proceedings in Mr. Watkins’s case: (1) the December 14, 2000 preliminary hearing 

for Mr. Watkins and his co-defendant Mark Free; (2) the January 2, 2001 bond 

hearing for both defendants; and (3) the trial of Mr. Watkins, which took place 

from June 25, 2001 through July 2, 2001.  Motion for an Order to Access Trial 

Recordings at 1.  Mr. Watkins consented to this motion.  Id. at 2.  The State of 

Georgia did not respond to the motion, thus waiving any objection. 

Despite the lack of opposition, on October 28, 2016, the Superior Court 

denied Undisclosed’s request to copy the recordings.  Order at 2.  Instead, the trial 

court held that “[n]othing in Green [v. Drinnon] entitles Appellant to copies of a 

court reporter’s back-up tapes/recordings . . . as opposed to making them available 
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for inspection.”  Id.  Thus, while the court authorized inspection of the audio tapes, 

the court ordered that “Movant may NOT duplicate, record or copy these 

tapes/recordings in any form or format.”  Id.  The court also required Undisclosed 

to compensate the court reporter for “supervising [its] inspection of the 

tapes/recordings” at a cost of $200 per day.  Id. 

On November 14, 2016, Undisclosed filed an application with this Court for 

leave to appeal the trial court’s order.  Undisclosed LLC’s Motion to Amend Order 

Prohibiting Access to Court Records or, in the Alternative, Application for Leave 

to Appeal, State v. Watkins, Case No. S17-0563, Dkt. 1.  This Court granted the 

application on December 9, 2016, and Undisclosed filed a notice of appeal in the 

trial court on December 19, 2016. 

ENUMERATIONS OF ERROR 
 

1. Whether a motion filed pursuant to Uniform Superior Court Rule 21 is the 

proper vehicle for a non-party to access and copy judicial records; and 

2. Whether the Superior Court of Floyd County improperly prohibited 

Undisclosed LLC from copying judicial records. 

ARGUMENT AND CITATION OF AUTHORITY 
 

I. The State Waived Any Objection to Undisclosed’s Motion. 
 

Undisclosed’s motion in the trial court was unopposed.  Mr. Watkins 

consented to the motion, and the State failed to file any response.  The State never 
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sought to seal the requested records pursuant to Uniform Superior Court Rule 21.1 

and has never offered any justification for prohibiting Undisclosed from copying 

the requested audio recordings.  Thus, the State has no standing to now object. 

“[A] party cannot acquiesce in a ruling or procedure by a trial court and then 

complain of it.”  In re Estate of Bell, 274 Ga. App. 581, 584 (2005).  “Failure to 

object to the procedure amounts to a waiver.”  Id.; see also Murray v. DeKalb 

Farmers Mkt., Inc., 305 Ga. App. 523, 526 (2010).  The State cannot now object to 

the procedural validity of Undisclosed’s Rule 21 motion because it failed to do so 

in the trial court.  See Rank v. Rank, 287 Ga. 147, 149 (2010). 

Nor can the State now oppose the substance of Undisclosed’s request for 

access, as this Court does not entertain arguments raised for the first time on 

appeal.  Pfeiffer v. Georgia Dep’t of Transp., 275 Ga. 827, 830 (2002).  This Court 

should disregard the State’s objection to both the procedure and substance of 

Undisclosed’s motion and should reverse or amend the trial court’s order to allow 

for copying of the requested records. 

II. Undisclosed Followed the Proper Procedure to Seek Access to the 
Recordings at Issue. 
 

Rule 21 provides that all court records are publicly accessible unless a Court 

has made specific findings justifying restricted access: 

Rule 21. LIMITATION OF ACCESS TO COURT FILES All court 
records are public and are to be available for public inspection unless 
public access is limited by law or by the procedure set forth below.  
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Id. 

Rule 21 “embodies the right of access to court records which the public and 

press in Georgia have traditionally enjoyed, and presumes the public will have 

access to all court records.”  In re Gwinnett County Grand Jury, 284 Ga. 510, 511 

(2008).  As set forth below, a non-party may file a motion pursuant to Rule 21 to 

obtain access to court records. 

A. This Court’s Jurisprudence Clearly Establishes That a Non-
Party May File a Rule 21 Motion to Seek Access to Judicial 
Records. 

For the last thirty years, this Court has consistently recognized a non-party’s 

right to file a motion pursuant to Rule 21 to obtain access to court records.  Indeed, 

in three cases that have come before this Court, news organizations have 

successfully pursued a non-party motion pursuant to Rule 21 to obtain access to 

court records.  Atlanta Journal, 258 Ga. at 410; In re Atlanta Journal-Constitution, 

271 Ga. at 437; Savannah Coll. of Art & Design, 270 Ga. at 792.  This Court has 

also recognized that the appropriate vehicle for a trial court’s denial of such a 

motion is an application for appeal pursuant to Rule 21.5.  In re Atlanta Journal-

Constitution, 269 Ga. 589, 589 (1998).  Undisclosed followed both of these long-

recognized procedures in filing its Rule 21 motion in the trial court and pursuing 

this discretionary appeal. 
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 Almost thirty years ago, in Atlanta Journal v. Long, this Court first 

recognized that a non-party could file a motion pursuant to Rule 21 to seek access 

to court records.  258 Ga. at 410.  There, the plaintiff in a case against the Catholic 

Diocese of Savannah successfully obtained an order sealing all records in the case.  

Id.  “The Atlanta Journal and the Atlanta Constitution (the Atlanta Papers), which 

[were] not parties to the suit, subsequently moved for access to the records” 

pursuant to Rule 21.  Id.  After the trial court denied the motion, the Atlanta Papers 

appealed.  This Court reversed, concluding that the balancing test set forth in Rule 

21 favored public access.  Id. at 414.  As a result, this Court approved the Papers’ 

right to obtain access to court records by filing a Rule 21 motion in the trial court. 

 Similarly, in In re Atlanta Journal-Constitution, the Atlanta Journal-

Constitution filed a motion pursuant to Rule 21 in the trial court seeking access to 

sealed case files in a civil case.  After the paper’s motion was denied, it initially 

filed a direct motion for review by this Court.  In its first published opinion, this 

Court examined “the route by which a matter such as this must come to this court” 

and held the proper procedure was an application for discretionary appeal.  In re 

Atlanta Journal-Constitution, 269 Ga. at 589.  Once the Atlanta Journal-

Constitution filed such an application, this Court granted the application and 

reversed the trial court’s refusal to permit the newspaper access.  In re Atlanta-

Journal Constitution, 271 Ga. at 438.  Thus, once again, this Court confirmed that 
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the appropriate procedure for a non-party to access court records was to file a Rule 

21 motion in the trial court and, if denied, an application for appeal with this Court. 

 As yet another example, in Savannah College of Art & Design, a newspaper 

successfully sought access to a sealed settlement agreement by “fil[ing] a Uniform 

Superior Court Rule 21.5 motion to unseal the documents.”  270 Ga. at 792.  This 

Court accepted the appeal and ultimately reversed.  Id. at 793.  But once again, this 

Court recognized, if only implicitly, that the newspaper had employed the 

appropriate procedure by filing a Rule 21 motion in the trial court and seeking 

appeal via Rule 21.5. 

To be sure, this Court has also permitted, in at least two cases, a separate 

civil action to be filed against the judges restricting access to court records.  But in 

both cases, a Rule 21 motion was not an available vehicle for redress.  In In re 

Gwinnett County Grand Jury, the plaintiff filed a civil petition in the trial court 

seeking access to the records of a grand jury proceeding.  284 Ga. at 510.  A grand 

jury proceeding is not an open proceeding in which a non-party could file a Rule 

21 motion.  Similarly, in Green v. Drinnon, a newspaper filed a separate suit 

against a judge seeking to obtain an oral recording of the “opening remarks” made 

by the judge “after court was called into session but before the call of any case.”  

262 Ga. at 264.  Because the recording was made prior to the call of any case, the 

non-party had no case in which to file a viable Rule 21 motion. 
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Undisclosed followed precisely the same Rule 21 procedure employed by 

the newspapers in Atlanta Journal, In re Atlanta Journal-Constitution, and 

Savannah College of Art & Design.  In each of those cases, the non-party media 

organizations filed a Rule 21 motion in the trial court and obtained a ruling on the 

merits.  Afterward, this Court accepted an application for discretionary appeal and 

ruled on the merits.  The undersigned counsel relied upon these cases in fashioning 

Undisclosed’s request for relief in the trial court.  In addition, Undisclosed filed its 

motion at the express request of the trial court.  The plain language of Rule 21 and 

this Court’s decades-long jurisprudence make clear that Undisclosed followed the 

proper procedure by filing a Rule 21 motion seeking access to court records. 

B. A Motion Pursuant to Rule 21 is the Fairest and Most 
Judicially Efficient Procedure to Obtain Access to Court 
Records.  

 A Rule 21 motion is also an appropriate vehicle to obtain access to court 

records because it offers the non-party, the affected parties, the court, and the 

public the fairest and most efficient process to evaluate the non-party’s request.  A 

motion is a more efficient process than a separate lawsuit, which might require a 

protracted case filed directly against a judge or court clerk and an intrusive and 

unnecessary discovery process.  Rule 21 also provides better protection for the 

parties to the case generating the court records.  They would receive notice of any 

non-party motion filed in their case and would have an opportunity to participate in 
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the proceedings relating to their disclosure.  If a non-party instead must initiate a 

separate action to request access to records, the parties with an interest in those 

records may not receive such notice.  Finally, a Rule 21 motion provides greater 

benefits to the public because it will likely yield a more efficient ruling on the non-

party’s request for public records than would a separate lawsuit.  

 Of course, there are instances in which the procedure of a Rule 21 motion is 

not available.  That was the case in In re Gwinnett County Grand Jury, in which 

the records of grand jury proceedings were sought, as well as Green, in which the 

non-party sought an audio recording of a judge’s statements made in open court 

outside of any case.  In those instances, a separate lawsuit may be necessary.  

However, in cases such as this one—which involves a non-party request for access 

to records generated in a particular case—there are compelling reasons to permit, if 

not require, that such requests be made in the underlying case. 

C. The State’s Counter-Arguments are Based Upon a 
Misquotation of Rule 21, Which Expressly Applies to Civil and 
Criminal Cases. 

 In responding to Undisclosed’s application for leave to file this appeal, the 

State argued that the procedure followed in the trial court was improper for three 

reasons.  Response of State to Undisclosed LLC’s Application for Discretionary 

Appeal at 6-7, State v. Watkins, Case No. S17D0604 (hereinafter, “State Resp. 

Br.”).  Each of these reasons is based on the language and procedural requirements 
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of Uniform Superior Court Rules 21.1 and 21.2.  Because the State misquoted Rule 

21.1 and Rules 21.1 and 21.2 are not pertinent to the procedure employed in this 

case, the State’s arguments fail.   

 First, the State argued that Rule 21.1 of the Uniform Superior Court Rules 

applies only to civil proceedings.  State Resp. Br. at 6 (“Rule 21.1. of the Uniform 

Superior Court Rules provides that ‘upon motion by any party to any civil action, 

after hearing, the court may limit access to court files respecting that action.[’]” 

(emphasis in original) (internal alterations omitted)).  Because Undisclosed filed a 

motion in Mr. Watkins’s criminal case, “rather than file a mandamus or some sort 

of action seeking civil relief,” the State argued that Undisclosed’s motion was 

improper.  Id. at 7.  But the State’s argument rests on a regrettable misquotation of 

Rule 21.1.  The rule actually states as follows: 

Rule 21.1. Motions and Orders. Upon motion by any party to any civil 
or criminal action, or upon the court’s own motion, after hearing, the 
court may limit access to court files respecting that action. The order 
of limitation shall specify the part of the file to which access is 
limited, the nature and duration of the limitation, and the reason for 
limitation.  

 
Unif. Sup. Ct. Rule 21.1 (emphasis added). 
 

Accordingly, contrary to the State’s argument, Rule 21.1 actually confirms 

that Rule 21.1’s procedure for requesting the sealing of case files applies in both 

civil and criminal cases.  And, of course, Undisclosed did not make a motion under 

Rule 21.1, which governs a party’s request to seal a court record.  Instead, 
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Undisclosed moved pursuant to Rule 21, which states generally that “[a]ll court 

records are public and are to be available for public inspection” unless sealed.  

Unif. Sup. Ct. Rule 21.  As set forth above, this Court has long recognized that 

such a motion is the proper vehicle for requesting access to a court record in a 

pending case, irrespective of whether such a case is civil or criminal in nature. 

 Second, the State argued that non-parties such as Undisclosed cannot use 

Rule 21.1 to gain access to records because the rule limits itself to “motion[s] by 

any party.”  Unif. Sup. Ct. Rule 21.1 (emphasis added).  But again, Undisclosed 

moved pursuant to Rule 21, which is not limited to parties.  Indeed, Rule 21 

specifically refers to the public’s right of inspection, and this Court has long 

affirmed the rights of non-parties to file such motions, as described above.   

 Third, the State argued that the trial court failed to comply with Rule 21.1’s 

hearing requirement and therefore this Court should remand the case to the trial 

court for a hearing.  Consistent with the public-access policy underlying Rule 21 

generally, Rule 21.1’s hearing requirement applies to the procedures for sealing 

court records, not to the public’s right to access otherwise open court records.  But 

again, Undisclosed did not file a motion to seal pursuant to Rule 21.1.  Indeed, no 

party sought to seal the records requested by Undisclosed, and the trial court did 

not seal any records pursuant to its powers under Rule 21.1.  There is no need for a 

hearing every time a member of the public requests access to a public record.  Such 
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a requirement would substantially burden and chill the public’s right of access.  

Thus, Rule 21 did not require that the trial court hold a hearing, and remand for a 

hearing would be inappropriate. 

 In sum, Undisclosed employed the proper procedure by filing a Rule 21 

motion in the trial court and, upon denial of its motion, applying for discretionary 

review in this Court. 

III. The Superior Court Improperly Prohibited Undisclosed from 
Copying Court Records. 
 

The heart of this case concerns the trial court’s ruling that the public has no 

right to copy court records under Uniform Superior Court Rule 21.  In its order, the 

court first correctly determined that the audio recordings of Mr. Watkins’s pre-trial 

proceedings and trial are “court records” for purposes of Rule 21, citing this 

Court’s decision in Green v. Drinnon.  Order at 1.  That should have ended the trial 

court’s inquiry, as the public’s right of access includes the right to copy court 

records.  Instead, however, the court ruled that Rule 21 generally excludes any 

right to copy records and ordered that Undisclosed could “NOT duplicate, record 

or copy these tapes/recordings in any form or format.”  Id. at 2.  

The court’s decision represents an unprecedented departure from Georgia’s 

public policy of maintaining open courts and protecting the public’s right to access 

court records.  The logical conclusion of the trial court’s rationale—that Rule 21 

does not expressly authorize copying and so copying may be prohibited in the sole 
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discretion of the trial court—would give license to any trial court to prevent the 

public from copying any court record, regardless of form and without any 

justification for such restriction.1   

Rule 21 itself does not distinguish between types of court records; rather, its 

plain text clearly applies to all court records.  And this Court’s jurisprudence 

regarding which documents are subject to Rule 21 has treated the issue as binary—

either a document is a court record, and therefore subject to Rule 21, or it is not.  

See, e.g., In re Gwinnett Grand Jury, 284 Ga. at 511 (holding that documents and 

testimony presented to a grand jury are not “court records”); Green, 262 Ga. at 264 

(holding that tape recordings of open court proceedings are “court records”).  The 

analysis under Rule 21 is therefore simple.  First, a court must decide whether a 

document is a court record.  If it is, then the public has a right to access it unless 

and until it is sealed pursuant to the procedures in Rules 21.1 and 21.2, which 

require a hearing and specific factual findings.  If it is not, then the public has no 

right to access the document.  In re Gwinnett Grand Jury, 284 Ga. at 511.   

Here, the trial court did not seal the recordings pursuant to Rule 21.1 or Rule 

21.2, and none of the parties to this case came forward with concerns about 

                                                
1  This result would circumvent the requirement in both the common law and 
Rule 21.2 that the trial court must make specific factual findings that “the harm 
otherwise resulting to the privacy of a person in interest clearly outweighs the 
public interest” before restricting public access to court records.  Unif. Sup. Ct. 
Rule 21.2; see also In re Application of National Broadcasting Co., Inc., 635 F.2d 
945, 951-52 (2d Cir. 1980). 
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copying the recordings.  Nonetheless, the court sua sponte imposed a prohibition 

on the copying of what it had already determined were unsealed court records that 

the public has the right to access.  If this Court affirms the trial court’s ban on 

copying court records, then any Georgia court may bar any citizen from copying 

any court records, including written briefing or court decisions.2  Such a ruling 

would be unprecedented.  Indeed, we have found no other decision adopting a 

general prohibition on copying court records of the sort sanctioned by the trial 

court.  Such a ruling would also undermine Georgia’s system of open courts.  

Members of the public could be forced to go to the courthouse to view a judicial 

opinion or a litigant’s brief and could be forbidden from making copies of those 

documents, thus limiting the public’s ability to use those documents or discuss 

them with others.  

Rather than deeply undermine the fundamental principles of open courts, 

this Court should hold that the trial court’s interpretation of Rule 21 is erroneous 

for the following reasons.  First, the trial court’s decision violates the common-law 

right to copy court records, which was codified in Rule 21.  Second, it undermines 

the important public policies animating Rule 21 and ignores the practical reality 

                                                
2  See Ortiz v. Jaramillo, 483 P.2d 500, 502 (N.M. 1971) (“We fail to 
understand how it can be said the inspection and copying of information contained 
on a printed and written affidavit of registration, which is a public record, is 
proper, but the inspection and copying of this identical information from the 
‘working master record’ tape, which is also a public record, constitutes an invasion 
of the privacy of the individual named in and identified by this information.”).   
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that a right to inspect records is essentially meaningless without a corresponding 

right to copy those records.  Finally, the ruling is at least constitutionally suspect.  

For all these reasons, this Court should interpret Rule 21 consistent with the 

common law and constitution and conclude that it necessarily includes a public 

right to copy court records. 

A. The Relevant Recordings are “Court Records” for Purposes of 
Rule 21. 

The first step in the Rule 21 analysis is to determine whether the requested 

record is a “court record” for purposes of the rule.  This Court held unequivocally 

in Green that “[a]n official court reporter’s tape of a judge’s remarks in open court 

is a court record.”  262 Ga. at 264.  “No law limits public access to the judge’s 

taped comments nor can access to them be denied under the procedure set out in 

Rule 21, which he has not invoked.”  Id.  Undisclosed has requested access to an 

official court reporter’s recordings of certain proceedings in open court.  The trial 

court correctly found that, under Green, those recordings are court records under 

Rule 21.3    

                                                
3  Although Green determined that audio recordings of a public trial constitute 
court records, it did not address whether Rule 21 implicitly includes a right to copy 
court records.  The State cites Green in support of its argument that Undisclosed 
has no right to copy the audio recordings because it already has access to the 
transcripts of the trial.  State Resp. Br. at 6.  The State bases this argument on this 
Court’s statement in Green that “the tape or its transcript must be made available 
for public inspection under Rule 21.”  Green, 262 Ga. at 264.  However, Green did 
not address the question of whether Rule 21 includes the right to copy court 
records.  And nothing in Green suggests that the court may selectively prohibit 
access to court records where it determines some alternative form of the record 
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B. Rule 21 Incorporates the Common-Law Right to Copy Court 
Records. 

The jurisprudence of both this Court and courts in other jurisdictions 

confirms that the right to inspection necessarily includes the right to copy. 

Rule 21 “embodies the right of access to court records which the public and 

press in Georgia have traditionally enjoyed, and presumes the public will have 

access to all court records.”  In re Gwinnett County Grand Jury, 284 Ga. at 511. 

“The aim of this presumption is to ensure that the public will continue to enjoy its 

traditional right of access to judicial records, except in cases of clear necessity.”  

Atlanta Journal, 258 Ga. at 413 (emphasis added).  Rule 21 therefore is modeled 

after and codifies the common-law right of access that has existed in this country 

for centuries.  See also Savannah College of Art & Design, 270 Ga. at 794 

(Fletcher, J., dissenting) (“This common-law right of public access is preserved in 

the Uniform Superior Court [Rule 21].”).  Accordingly, this Court should interpret 

the rule to be coextensive with the common law.  See Peachtree-Cain Co. v. 

McBee, 254 Ga. 91, 92-92 (1985) (looking to common law when construing a state 

statute codifying common law principles); Plantation Pipe Line Co. v. City of 

Bremen, 227 Ga. 1, 8 (1970).  

                                                
may be available.  Indeed, the plaintiff newspaper in Green never requested copies 
of the audio recordings; the transcript would have been sufficient for print media 
purposes. 
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Both state and federal courts have long held that the common-law right of 

access gives the public the right to both inspect and copy court records.  Nearly 

forty years ago, the United States Supreme Court recognized that “the courts of 

this country recognize a general right to inspect and copy public records and 

documents, including judicial records and documents.”  Nixon, 435 U.S. at 597 

(emphasis added).  Other federal courts and state courts have also held that, for 

purposes of the common-law right, “[a]ccess means more than the ability to attend 

open court proceedings; it also encompasses the right of the public to inspect and 

to copy judicial records.”  Littlejohn, 851 F.2d at 678.4  The common-law right of 

access indisputably includes a right to copy records.  And because Rule 21 codifies 

that common-law principle, it too gives the public a right to copy court records.   

When considering how to interpret provisions similar to Rule 21, other state 

courts have determined that a right to copy records is so fundamental that it exists 

even where a statute states only that the public has a right to “inspect” records.  For 

example, in Fuller v. State ex rel. O’Donnell, the Florida Supreme Court 

considered a citizen’s request to access certain records of the Town of Surfside. 

154 Fla. 368, 369 (1944).  The lower court had issued an order allowing the citizen 

                                                
4  See also In re Alexander Grant & Co. Litig., 820 F.2d 352, 355 (11th Cir. 
1987) (“There is no question that the press and the public jointly possess a 
common-law right to inspect and copy judicial records and public documents.” 
(emphasis added)); United States v. Criden, 648 F.2d 814, 819 (3d Cir. 1981) 
(“The right to inspect and copy, sometimes termed the right to access, antedates 
the Constitution.”) (emphasis added). 
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to inspect and copy town records.  The town appealed and argued that the 

controlling statute gave the public the right only to inspect records and “the right to 

inspect does not include the right to make copies.”  Id.  The statute read: “All state, 

county and municipal records shall at all times be open for personal inspection of 

any citizen of Florida, and those in charge of such records shall not refuse this 

privilege to any citizen.”  Id.  Even though the statute did not include the word 

“copy,” the Florida Supreme Court held that there was no merit to the town’s 

argument.  “The best-reasoned authority in this country holds that the right to 

inspect public records carries with it the right to make copies.”  Id. (emphasis 

added).  “This on the theory that the right to inspect would in many cases be 

valueless without the right to make copies.”  Id.   

Similarly, in Smith v. Smith, No. 89-CVD-8575-LSB, 1990 WL 292798, at 

*2 (N.C. Gen. Ct. Dec. 10, 1990), the district court of Mecklenburg County faced a 

request to copy records pursuant to a state statute instructing that court records 

“shall be open to the inspection of the public during regular office hours.”  N.C. 

Gen. Stat. § 7A-109.  Even though it does not include the word “copy,” the court 

interpreted the statute to include a right to make copies of trial exhibits because the 

right to copy existed at common law.  Smith, 1990 WL 292798 at *2 (“There exists 

a presumptive right of the public, including the news media, to inspect and copy 

court records in criminal and civil proceedings to N.C. Gen. Stat. § 7A-109, the 

First and Fourteenth Amendments to the United States Constitution, and common 
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law, and Article 1, Section 18 of the North Carolina Constitution.”).  Other states 

have reached the same conclusion.5  This Court should interpret Rule 21 in line 

with its common-law foundation and conclude that it necessarily includes a right to 

copy public records. 

C. Rule 21 and the Common-Law Analysis Apply to the Records 
Undisclosed Has Requested. 

The fact that Undisclosed seeks copies of audio recordings, rather than paper 

records, makes no difference for purposes of either Rule 21 or the common law.  

The language of Rule 21 refers broadly to “court records” and does not distinguish 

between types of records.  And this Court has already held in Green that audio 

recordings made by a court reporter in open court are treated as “court records” 

under Rule 21, refusing to distinguish between audio and paper records.  Under the 

common law, the public’s right to inspect and copy records “encompasses not only 

documentary and written records but also has been expanded to apply to 

videotapes, tape recordings and other electronic evidence.”  State ex rel. Bingaman 

v. Brennan, 645 P.2d 982, 984 (N.M. 1982) (collecting cases).6 

                                                
5  See also Transit Cas. Co. ex rel. Pulitzer Publ’g Co. v. Transit Cas. Co. ex 
rel. Intervening Employees, 43 S.W.3d 293, 300 (Mo. 2001), as modified (Apr. 24, 
2001) (noting that state statute giving right to “personal inspection” of state records 
includes right to copy records); State ex rel. Newsome v. Alarid, 568 P.2d 1236, 
1244 (N.M. 1977) (noting that state statute providing right to “inspect” public 
records gave litigants right to copy those records). 
 
6 See also In re Application of National Broadcasting Co., Inc., 635 F.2d at 
950 (“The common law right to inspect and copy public records originally 
permitted copying the content of written documents. With the advent of modern 
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For example, in U.S. v. Criden, several television networks petitioned the 

court for permission to copy audio and video tapes entered into evidence at a 

criminal trial involving several public officials charged with bribery.  648 F.2d at 

816-17.  The Third Circuit traced the history of the common-law right to access 

court records and described the fundamentally important interests supporting that 

right, particularly in the criminal context.  The court noted that the ability to copy 

records led to broader dissemination, and “broader dissemination would serve the 

same values of ‘community catharsis,’ observation of the criminal trial process, 

and public awareness served by the open trial guarantee.”  Id. at 822.  The Third 

Circuit held “that there is a strong presumption that material introduced into 

evidence at trial should be made reasonably accessible in a manner suitable for 

copying and broader dissemination.”  Id. at 823.  That presumption can be 

overcome where a record would be used for improper purposes, such as private 

spite, or where the release of a record jeopardizes a criminal defendant’s rights.  

Notably, in its procedures for sealing records, Rule 21 provides an express 

                                                
means of document reproduction, such as photography and xerography, the right 
was applied to copying the physical embodiment of the document.”); People v. 
Peller, 181 N.E.2d 376, 378 (Ill. App. Ct. 1962) (“Defendants say that relators 
have the right to . . . copy by hand these public records, but that they have no right 
to photograph the records.  This argument cannot be sustained by logic or common 
knowledge. . . . The fact that more modern methods of copying are devised 
should not lessen the basic right given under the common law.” (emphasis 
added)). 
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mechanism for such circumstances—one that the State elected not to utilize here.  

In Criden, the Third Circuit determined that such circumstances did not exist and 

ordered that the recordings be made available for copying.  Id. at 829.  

Similarly, in In re Application of National Broadcasting Co, Inc., the 

Second Circuit analyzed the common-law right to copy audio and video 

recordings.  635 F.2d at 950.  There, a television station requested permission to 

copy recordings that were entered into evidence at a criminal trial.  The district 

court granted the request, and the defendant appealed.  The Second Circuit 

affirmed, holding the station’s common-law right to access the court records 

included the right to copy and disseminate them.  The Court emphasized that there 

is a presumption that court records are open to the public and observed: 

[I]t would take the most extraordinary circumstances to justify restrictions 
on the opportunity of those not physically in attendance at the courtroom to 
see and hear the evidence, when it is in a form that readily permits sight and 
sound reproduction. . . .  Though the transcripts of the videotapes have 
already provided the public with an opportunity to know what words were 
spoken, there remains a legitimate and important interest in affording 
members of the public their own opportunity to see and hear evidence. 

Id. at 952 (emphasis added).  The criminal defendant argued that dissemination of 

the tapes would harm his ongoing criminal trial and could prejudice potential 

jurors against his co-defendant, whose jury selection process would soon begin.  

Id. at 953.  The Second Circuit held that, while these concerns were important, 

they did not overcome the strong presumption that the public had a right to access 
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the recordings.  See also U.S. v. Beckham, 789 F.2d 401, 413 (6th Cir. 1986) 

(adopting analysis from U.S. v. Criden); In re Associated Press, 172 Fed. App’x 1, 

3-4 (4th Cir. 2006) (ordering trial court to provide copies of trial exhibits, 

including videotapes, to news media); In re Nat’l Broadcasting Co., Inc., 653 F.2d 

609, 620-21 (D.C. Cir. 1981) (allowing broadcasters to inspect and copy video and 

audio tapes introduced into evidence). 

 These cases show that the common-law right of access—and, by extension, 

Rule 21, which codifies it—allows the public to inspect and copy court records in 

an audio format.  The recordings requested by Undisclosed are subject to the same 

robust right of access and copying that would apply to a printed court record. 

The circumstances of Undisclosed’s request also show why the right to copy 

court records should extend equally to audio records.  Undisclosed is a podcast that 

relies on audio recordings to inform the public about the criminal justice system.  

A cold transcript cannot accurately depict the context and nuance of the trial, and is 

therefore an inadequate tool to further Undisclosed’s interest in fostering public 

discourse about how the criminal justice system functions.  In its podcast, 

Undisclosed used copies of the audio recordings of the trial of Mark Free, Mr. 

Watkins’s co-defendant, to powerful effect.  But for Mr. Watkins’s trial, the 

producers were forced to record themselves reading the transcript.  As a result, 

Undisclosed’s presentation suffered a loss of authenticity and context, including 

the demeanor and tone of witnesses, that could help its audience understand more 
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fully what happened at Mr. Watkins’s trial.  As the Second Circuit has recognized, 

“[t]ranscripts lack a tone of voice, frequently misreport words and often contain 

distorting ambiguities as to where sentences begin and end.”  Application of CBS, 

Inc., 828 F.2d 958, 960 (2d Cir. 1987).  The public, and particularly media 

organizations such as Undisclosed, should be permitted to copy audio court records 

because those recordings “may in fact be more accurate evidence than a transcript, 

[and their] availability to the media may enhance the accurate reporting of trials.”  

Id.  The courts, the parties, and the audience all benefit from the more accurate 

depiction of Mr. Watkins’s trial that Undisclosed could present if it may copy and 

play the requested recordings on its podcast.  See R.W. Page Corp v. Lumpkin, 249 

Ga. 576, 576 n. 1 (1982). 

D. Preventing the Public from Copying Court Records 
Undermines the Important Public Policy Goals of Rule 21. 

Georgia’s public policy preference for open courts is at least as robust, if not 

more so, than that of the jurisdictions described above.  As this Court has stated, 

“Georgia law, as we perceive it, regarding the public aspect of hearings in criminal 

cases is more protective of the concept of open courtrooms than federal law.” R.W. 

Page Corp., 249 Ga. at 578.  “This court has sought to open the doors of Georgia’s 

courtrooms to the public and to attract public interest in all courtroom proceedings 

because it is believed that open courtrooms are a sine qua non of an effective and 

respected judicial system which, in turn, is one of the principal cornerstones of a 
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free society.”  Id. at 576 n.1.  Indeed, as this Court has explained, the public’s right 

of access to the courts is a fundamental value of our justice system:   

Public access protects litigants both present and future, because justice faces 
its gravest threat when courts dispense it secretly.  Our system abhors star 
chamber proceedings with good reason.  Like a candle, court records hidden 
under a bushel make scant contribution to their purpose. 
 

Atlanta Journal, 258 Ga. at 411. 

The purpose of public access to courts and their records is to allow for 

public scrutiny of public discourse about our judicial processes.  And that 

openness, in turn, fosters respect for the legitimacy of our judicial institutions and 

the hard decisions they must render.  But that purpose is thwarted if the only way 

to access court records is to go to the courthouse, without any concomitant ability 

to share those court records with others.  Conversely, a right to copy court records 

that allows members of the public to share information about the judicial process 

with others supports the policy of open courts, which has been a bedrock principle 

of our judicial system since its founding.  Given the emphasis that Georgia places 

on open courts and broad access to court records, the importance that other courts 

have placed on the right to copy such records should apply with equal force in 

Georgia. 

Further, this Court should interpret Rule 21 to include a right to copy 

because the public’s right to inspect court records is, as a practical matter, 

meaningless without a corresponding right to copy those records. “‘The right to 
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inspect public records commonly carries with it the right to make copies, without 

which the right to inspect would be practically valueless.’” Whorton v. Gaspard, 

239 Ark. 715, 716 (1965) (quoting 45 Am. Jur. at 426 § 15, Right to Copy) 

(emphasis added).7 

The public policy of Georgia emphasizes the public’s right to access court 

records.  In practical terms, the right of access is meaningless without a right to 

copy those records so that they can be used outside the courthouse and in public 

discourse.   

E. The Trial Court’s Interpretation of Rule 21 is Constitutionally 
Infirm. 

The trial court’s interpretation of Rule 21 also raises serious questions under 

the First Amendment.  See, e.g., John Doe Co. No. 1 v. Consumer Fin. Prot. 

Bureau, 195 F. Supp. 3d 9, 17 (D.D.C. 2016) (observing that the public has a 

                                                
7  See also Winter v. Playa del Sol, Inc., 353 So. 2d 598, 599 (Fl. Dist. Ct. 
App. 1977) (“The right to inspect public records carries with it the right to make 
copies . . . . [because] the right to inspect would in many cases be valueless 
without the right to make copies.”) (emphasis added); Ortiz, 82 N.M. at 447.  “The 
right to inspect public records commonly carries with it the right to make copies 
thereof.”); Direct Mail Serv. v. Registrar of Motor Vehicles, 296 Mass. 353, 357 
(1937) (“We see no reason why the right to make copies is not coextensive with 
the right to inspect. We believe that in general the public interest will be best 
served by the largest freedom in the use for lawfull [sic] purposes of public records 
kept at the public expense.”); In re Becker, 200 A.D. 178, 180 (N.Y. App. Div. 
1922) (“The right to copy seems to be a necessary incident of the right to inspect, 
for otherwise the purpose of the inspection would largely be thwarted.” 
(emphasis added)). 
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“right to inspect and copy public records and documents, including judicial records 

and documents” derives in part from “the First Amendment.” (internal quotation 

marks omitted)).  This Court should avoid interpretations of a statute, regulation, or 

court rule that result in constitutional infirmity.  State v. Fielden, 280 Ga. 444, 448 

(2006); Banks v. Georgia Power Co., 267 Ga. 602, 603 (1997) (“[T]he well 

established rules of statutory construction requir[e] a court to construe a statute as 

valid when possible.”).  The manner in which the trial court has interpreted Rule 

21 would allow a trial court to prevent any member of the public or news media 

from copying any court records.  This is an unacceptable barrier to exercising the 

public’s First Amendment right to observe, examine, and speak out about the 

judicial process. 

CONCLUSION 
 

For the foregoing reasons, this Court should overturn the Superior Court of 

Floyd County’s order and allow Undisclosed to inspect and copy the requested 

audio recordings. 

[signature on next page] 
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Respectfully submitted this 8th day of March, 2017.  

 

 /s/ Michael A. Caplan 
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